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Thank you for having me here today, Andy.  And thank all of you for coming to this Counterterrorism Foundation event.
I come at the issue of American lawsuits against terrorists as an admitted partisan. 
I am today very enthusiastic about the movement that seeks to hold international villains legally responsible for their unfortunate actions.  I say this as a lawyer who has no financial stake in any of these cases.
This was not always the case.  My role in counterterrorism has always been from the perspective of a prosecutor. Prior to 9/11, I was one of a handful of people searching for ways to use the criminal justice system to prevent people within the US from giving money to international terrorist groups.

During that period and even for a time after 9/11, I looked askance the efforts by the American plaintiffs bar in bringing their own cases against people we were investigating, because I thought that they would get in the way of our prosecution and what we were doing in enforcing the material support statutes.

When I was in this camp, I started collecting civil opinions in three-ring binders, because I wanted to understand them and keep a wary on eye on them. My feelings were exacerbated when I was publicly accused by some of these plaintiffs’ lawyers – ironically, those lawyers representing the Boim family – as being too risk-averse in pulling the trigger on criminal cases, an ironic claim to anyone who knows me.  
My dismissive attitude towards these cases was reinforced by the fear that civil cases would complicate out criminal enforcement regime, like the emergence of Qui Tam liability, which can sometimes complicate criminal defense contracting fraud cases or civil RICO actions drive my mob prosecutor friends nuts. Then after 9/11 and we started aggressively initiating criminal prosecutions against the likes of Sami Al-Arian, Mohammed Salah, and the Holy Land Foundation, something interesting happened.  
I started to appreciate the power of these civil actions, which tended to rely on the same experts we were using.  I began to look at the history of these cases and their factual details in earnest, and considering their utility.

I have now read every one of these civil opinions as part of a free website my foundation, the International Assessment and Strategy Center, will soon be launching. What happened to me during this process was something many of you who work long hours alone will recognize.  I found myself talking out loud to myself as I sat in front of my computer screen.  This private discussion probably made by colleagues and my family feel that I was losing my marbles.  
I am now convinced that I was wrong.  I now believe these cases reflect American law at its best, and that we should do everything we can to encourage them.
The international villains who have been sued under the Foreign Sovereign Immunities Act, the Antiterrorism Act, and the Federal Torts Claims Act are a rogue’s gallery of both left-wing and right-wing villains.  For this reason, the lawyers who tend to bring these cases are also from the full political spectrum. They share the same challenge, because they share the same statutes. It is a rare terrorism tort case where a judgment results in a collection of fees sufficient to fully compensate the law firm for the efforts that went into them, yet these courageous lawyers keep on ticking.  For this reason alone, you have to hand it to them, and start taking appreciative notice.
The fact that the plaintiffs lawyers championing these cases come from a varied political spectrum raises an intriguing possibility.  The left-wing cases tend to be styled as human rights cases, whereas the right wing ones are viewed as terrorism.  At there heart, however, they are the same - the same statutes, the same methods, the same ethos.

This means that this body of case law stands for the proposition that few have bothered to notice: counterterrorism, it can finally be said, is a human rights issue.  What a powerful concept.  Imagine what would happen in this varied collection of plaintiffs lawyers put all of their information into a single pot, and decided to cooperate with their political opposites on striking major blows against international outlaws.

There is another aspect of these cases that make be enthusiastic about them. Countries that have come out of difficult moments in history –Rwanda, South Africa, the former Yugoslavia and the former Soviet Republics come to mind – often create Truth Commissions, to investigate individual complicity in repressive actions in hopes of washing it away in the cathartic process of establishing historical truths.  The goal is to get as much accurate information as possible into the public domain.
The U.S. has never had the need to implement such a process here.   Sure, we had the 9/11 Commission, but that was really a different template, focusing on good government rather than individual American complicity 
The fact that we have no tradition of Truth Commissions does not mean we are not interested, nor that we have nothing to provide.  If you look at these cases American tort cases against international villains  – about 200 lawsuits, in involving acts and actors in Latin America, Europe, Africa, Asia and the Middle East – you quickly realize that American lawyers are involved in their own Truth Commissions.  
The conclusion emerges when these lawyers work on behalf of victims of atrocities goes into case books.  Remember, American judges have to find factual support for the allegations, even if the foreign defendants never show up, which means there will always be facts developed and publicized.  
This means that the U.S. right now is simultaneously taking it upon itself – through its private lawyers - to run the not one but several Truth Commissions involving a number of different historical periods and geographic regions.  These Truth Commissions, in should be noted, - unlike the 9/11 Commission - cost the American taxpayer: absolutely nothing.  They are free, because they are private in nature, and the costs are borne by the bad guys.  To me, that is a great bargain, which we should embrace and promote.

So I say that we should embrace rather than eschew these righteous causes.  
Now, I am not an expert in the various legislative proposals to promote these cases - from the idea of making pre-trial litigations expenses tax deductible in the years they were incurred to the Flatow amendment proposal that was the focus of some recent media attention. I would need to study them more closely to offer my opinion on them, not something I am prepared to do today.  
However, I can say this:  I am in favor on any reform that would promote these types of cases, and that might convince major American law firms – one of our national assets – who are on the bubble that it is worth their efforts to get involved in these cases.  I say this as someone who has no financial stake at all in them.  I can even envision of criminal-civil pincer movement, where we carve up the case, and a protocol to share government-developed information with private lawyers who demonstrate a particular capacity.  We might be able to strike a major blow at people overseas who deserve it – to prosecute them criminally and, win or lose, bankrupt them through civil litigation where the standards of proof are not so exacting
 I say, let’s make it clear what it is we’re trying to promote, and make it as easy as possible for this cases to be initiated and pursued.  Then, lets get on with the hard task of litigating these cases.
This leads me to the Boim case, our topic today.  Based on the personal transformation I described to you, I too was very disappointed when I read in the news that the Seventh Circuit Court of Appeals had reversed and remanded the plaintiff’s judgment.  Because it was the Holiday Season and I was busy with personal activities, it was only several days later that I actually pulled the case to review it.  
What I found was surprising, since it deviated so significantly from how the Muslim civil rights organizations, aided by the media, had described it in their enthusiasm and efforts to portray it as a major victory for the defendants.  The most important history legacy of the Boim case involves whether ATA liability can extent to non-violent, U.S.-based defendants who are alleged to provide something of value to the international villains, and this important concept was not rejected by the Seventh Circuit. 
The Seventh Circuit did not back away from the idea that §2339B can be used to extend civil liability to non-violent entities who provide things of value to violent individuals.  Rather, they found that the district court had not made the requisite finding, and then gave it a how-to manual on how to do it on remand.  This makes the result of the remand probably foreordained, hopefully little more than a ministerial act.  I may be wrong about this, but I doubt it.

Let me close my remarks with one last point. You might think from my warms remarks today about civil tort cases that I am arguing in favor of a Big Tent approach, and that I am willing to put aside the differences of opinion I may have with some of the leftist human rights organizations involved in some of these cases.

That is partly accurate for, as I noted, I am very much in favor of the specific lawsuits being pursued by the ACLU and the Center for Constitutional Rights (CCR), at least insofar as they are brought in hopes of obtaining the right to prove their allegations.  Where I depart from the ACLU and the CCR is with their argument – raised in the course of their defensive efforts to prevent so-called right-wing civil terrorism cases from being pursued – that legal liability cannot constitutionally extend to the act of giving money.

The big issue right now in these cases is whether mainstream institutions can be held liable for continuing to facilitate financial transactions with Palestinian terrorists.

Those on the “yes” side include my friend, Professor Peter Raven-Hansen, a legal scholar is rarely accused of being a conservative.  This issue of corporate liability in private terrorism actions is the subject of an excellent paper by one of my students – Steve Landman, who is here today – which will soon be posted on the website of my foundation.

The ACLU and the CCR, unfortunately, have taken the position in some of these cases that liability cannot so far, which I think is ironic, and a shame.

Why?  These organizations are talking out of both sides of their mouth.  While they deplore liability being extended this far in Palestinian terrorism cases, they are seeking to extend it in the case of South African Apartheid and the Israeli military’s acquisition of bulldozers from Caterpillar Inc.  The irony is that if they succeed in declaring 2339B unconstitutional, the very cases they champion will be a casualty.  I believe this is a double standard they should be asked to explain
Mind you, I would argue that I and people like me are being consistent across the political spectrum, when we equate human rights litigation with terrorism litigation.  My attitude?  May 1,000 flowers bloom.
I believe that the lawyers from the ACLU and CCR should be permitted to try to prove their cases against American corporations who witting provided support to South Africa and Israel, just as in cases involved recipients who are Palestinian terrorists.  
The ACLU and the CCR, in my opinion, have much to answer for, on the question of why they seem to be taking legally inconsistent positions, depending on the particular political orientation of the alleged international villains.  It is cynical, it is hypocritical, and it makes these groups deserving of increased marginalization in American life.
With that observation and challenge, I will take a seat, and look forward to your questions. 
