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· Thank you, Andy, for inviting me hear to share my views on the 7th Circuit ruling and its impact on victim of terrorism civil litigation cases. 

· The Boim decision comes against a background of adverse developments here and abroad, that bring into question the efficacy of our current counter-terrorism financing strategy.   

· Terrorism financing is an international problem which must be dealt with on an international scale.   Most terrorism financiers are overseas – They are not in the United States. 

· But, a certain weariness now seems to plague the international effort to put these terrorism financiers out of business.  And we are still very far from achieving a needed international consensus on who is a terrorist and what constitutes terrorism financing.  – Remember,  it is still not illegal in most countries of the world to provide funding to terrorist organizations such as Hamas or Hezbollah.  And in this context the International Convention for the Suppression of the Financing of Terrorism has become of little real value.  

·  The United States is the most active venue for ferreting out those that finance terrorism and for trying to put them out of business and/or behind bars.  And,  to my knowledge we are the only jurisdiction where victims-of-terrorism plaintiffs can actually seek to hold those who finance terrorism civilly liable.  This despite high-profile international conferences calling attention to the need to address the rights of civilian victims of terrorism
· Today, international terrorism organizations continue to have access to the funds they need for active and expanded indoctrination, recruitment, training, maintenance, armament and operations. 

· And the challenges to the effectiveness and the integrity of the strategy we have put forth to combat terrorism financing at home and internationally are growing.  Recently, we have suffered a number of setback and defeats: 
· Swiss Prosecutors had to drop their case against Youssef Nada and to reimburse him for his defense costs. 

· Admed Idriss Nasreddin was mysteriously, and without any real explanation, removed from the UN designation list, and taken off  the US Treasury Department specially designated list
         Mamoun Darkazanli was released by German Authorities because they found that intra-EU extradition arrangements were not consistent with German Law

         Yasin Al Qadi convinced the EU Advocat General to challenge his EU designation.  It looks like his assets in Turkey will soon be restored to him.  Malaysia and Saudi Arabia have taken no steps to freeze his assets there or put him out of business.           And even the US has failed to move forward toward an indictment against him – despite his terrorism related funding activities in the United States. 

         The EU Advocat General is also now espousing a challenge in the EU Court of Justice by Al Barakaat International Foundation that it has been improperly designated. 

  The major charities charged with acting as conduits for terrorism financing are still in  business. Both Julaidan and Aqil are still actively engaged with Saudi Charities. 

    Let me read you a story published in the January 1, 2005 issue of the Saudi English language newspaper, Arab News:  “Saudi Minister of Islamic Affairs, Saleh ibn Abdul Aziz Al-Sheikh, told an audience in Jeddah that al Haramain was closed under US pressure and not because the Saudi government had any "suspicions surrounding its activities."


 It was closed, he said "to serve the general interest." The ministry, he said, was not aware of any misconduct from the Saudi charity and had not received any documented information to this effect from any side. He re-assured the audience that the Saudi government had no plans to act against any further charities, or to take any additional action against al Haramain employees. They would be free, he said, to find employment in other charities. In the meantime, al Haramain international operations and assets, he said, would be folded into a new body named the Saudi National Commission for Charitable Works Abroad.
· Here at Home we are also facing important setbacks:  

· The Al Arian Case in Tampa.  
· The Holy Land Foundation case in Dallas. 
· And even where successful we have had to drop charges of terrorism financing and material support and to settle for RICO and obstruction charges instead. 

· And what ever happened to the SAFA case which has been under investigation since March 2002? 
· Since 9/11 the Government has commenced more than 108 material support prosecutions.  46 of these were dropped.  The government took pleas  in another 42.   Eight defendants were acquitted and 4 cases were dismissed.   The Government obtained jury convictions in only 9 cases.   
· The overall success rate in terrorism cases is around 29% compared to 92% for felony prosecutions in general. 

· This is not a criticism – rather, it is evidence of the shear difficulty of establishing the knowledge and subjective intent of those shielding than activities under the guise of charitable giving. 

·  And then,  there are the Humanitarian Law Project Cases – one of which has resulted in a very problematic ruling challenging the President’s  authority to designate individuals or groups as “Specially Designated Global Terrorists (SDGTs).  In that case  Judge Audrey Collins” held that “the President’s authority to designate SDGT’s under Executive Order 13224 is unconstitutionally vague on its face.”  This case deals with organizations providing funding to the PKK and the LTTE, ostensibly for humanitarian relief. 

· Add to this array of setbacks the numerous libel suits being brought against those researching, writing and reporting on suspected terrorism financiers and facilitators.  Suspected terrorist financier Khalid bin Mahfouz, for example, brought successful libel actions in the UK against Jean-Charles Brisard and his of two JCB Consulting companies as well as against publisher Pluto Press and British author Michael Griffin.  Just the threat of a libel suit by Mahfouz against the Cambridge University Press last spring led that prestigious publisher to pull the book – Alms for Jihad and to apologize to Mahfouz.  That book was written by J. Millard Burr, a former State Department analyst and relief coordinator, and Robert O. Collins, a former University of California history professor. 

·     Mahfouz also sued Rachel Ehrenfeld for Libel in British Courts and won a default judgement against her for her book Funding Evil.    Ehrenfeld tried to fight back in US courts but the New York Court of Appeals  just ruled against her.  She was seeking a declaratory judgment that, Mahfouz could not obtain enforcement of the UK judgment in US Courts.  Unfortunately the NY Court of Appeals on December 20th 2007 held that Ehrenfeld could not obtain such protection against Mahfouz in US courts.  She will now have to await any  actual action by Mahfouz in US courts– and that might be, for her, a fearfully costly proposition.  These kinds of libel threats  are having a chilling effect on all US critics of rich terrorist financiers.  And something needs to be done about it.   
        Against this backdrop we now have the surprise reversal by the 7th Circuit of Court of Appeals of the Boim Decision.  It is no wonder that certain individuals and entities that support the activities and aims of Hamas, Hizbollah, and other terrorist groups, take solace and satisfaction from the 7th Circuit decision, and the other listed setbacks. 

· Boim is the linchpin case for victims of terrorism plaintiffs.   It’s the case that established clearly that funding terrorism – providing material support to terrorist organizations – is, itself terrorism. 
          In Boim 1 the 7th Circuit had held that: 

(       The Boims would succeed in their claims against HLF, QLI and the other defendants if they could show that the Defendants “aided and abetted Hamas by providing them material support.” Boim v. Quranic Literacy Institute, 291 F.3d  1000, 1016 (7th Cir.2002).

         The Court said that “[t]he only way to imperil the flow of money and discourage the financing of terrorist acts is to impose liability on those who knowingly and intentionally supply the funds to the persons who commit the violent acts.” Id. at 1021.

        The court specifically rejected the defendants’ arguments that liability would be avoided under § 2333 if the defendants showed that they were merely providing support to Hamas with the sole intent of contributing to the organization’s humanitarian and charitable programs rather than its military or terrorist factions:  

· The court said    “[t]errorist organizations use funds for illegal activities regardless of  the intent of the donor” 
· The court said, “Congress thus was compelled to attach  liability to all donations to foreign terrorist organizations.” Id. at 1027.

· But Boim 2 has established a very different – much tighter standard. 
· Now it must be shown that the Defendants both knew of Hamas illegal activites and intended  to help Hamas accomplish them. 

· This is at odds with the holding in Boim 1 that  HLF and QLI could not avoid liability by showing that the sole intention of their contributions was to support Hamas’ humanitarian and charitable programs rather than its military or terrorist factions. 

· Circuit Court Judges Rovner and Wood reversed the Boim case for two stated reasons:

1. Judge Keys, they said, erred by relying on an earlier DC Federal Court ruling upholding HLF designation as a terrorist financing organization. 
2. And Judge Keys also erred by “relieving the Boims of the burden of showing that these defendant’s actions were a cause in fact of David Boim’s death.”  

· What is bothersome here is that the court’s opinion ignores the actual amount of evidence that was, in fact, introduced in the Boim case to substantiate the claims of terrorism financing against the Defendants and their knowledge and intention to assist Hamas in achieving its goals. 
· What is worrisome here is that the 7th Circuit Court, now appears to be imposing a new requirement that Plaintiffs actually show a firm causal link between the funding of terrorism and the terrorist act itself.  
· Plaintiff’s must now “produce evidence permitting a jury to find that the activities of HLF, Salah, and AMS contributed to the fatal attack on David Boim and were therefore a cause in fact of his death.”. 
· The Opinion states that “There must be proof that the defendant aided and abetted them in the commission of tortious acts that have some demonstrable link with David Boim’s death.”  

  As Judge Evans points out in his dissenting opinion: 
“…{W}hat does “causal link” mean in this context, and how must one prove that the link exists between the defendants and Hamas? The majority wisely declines to set up an absurd requirement that the money given to Hamas by the defendants must be traced directly to, say, purchasing the gun used in the attack. Money, the majority recognizes, is fungible.

“At times, though, it seems that the majority is requiring a pretty clear trail leading from a defendant to the specific act which caused David’s death. For instance, the majority says that what 'is strikingly absent from the district court’s analysis is any consideration of a causal link between the assistance that the court found AMS/IAP to have given Hamas and the murder of David Boim.'
        This emphasis on causation, specific knowledge and intent opens the door for the Defendants to protest that they never intended to help Hamas with its terrorist activities and aims, and particularly not the terrorist aims and activities that led to Boim’s death.   They were interested in doing good – helping the poor and downtrodden.  

· How is such a defense answered? 

· Plaintiffs will have to delve into, and prove,  the defendant’s subjective intent – and that is precisely the evidentiary trap that has caused so many hang-ups in the criminal cases against these terrorism financiers. 
· Such a standard might well serve to further insulate the financers of terrorism from the risk of civil responsibility for their material support of terrorism. 
· It is already evident from so many failed criminal trials that having to prove “prior knowledge” or “terrorism motivation” for entities that use “charitable giving” as a cover for their terrorism financing activities, is an extremely difficult hurdle to overcome. 

·  What civil litigant, on his own, and without access to hard intelligence, would be able to trace terrorist funding sufficiently to link it to a “fatal attack,” or to establish its aforeknowledge and support. 

·  And even where such evidence may be available to government entities, it is usually classified and considered too sensitive for use in court, or to share with terrorism victims.  

· In such cases it is clear the civil plaintiffs have no choice but to try and “piggyback” much of their evidentiary case on the criminal and administrative findings already established by US government agencies and prosecutors against such entities. 
· These evidentiary standards just don’t fit the reality of terrorism cases where court room evidence concerning the financing and interior workings of terrorist organizations is so extremely difficult to obtain. 
· Holding that plaintiffs must prove David Boim was murdered “by reason of” a specific act of the defendants seems to me to be contrary to the plain meaning of 18 USC 2333 which is directed at imposing civil liability to the same extent as criminal liability.  

· This goes well beyond what the government is required to prove under 18 USC 2339(b) which makes it a criminal offense to provide material support or resources to a designated foreign terrorist organizations.  There is no need to provide a causal link between the material support and a planned or actual terrorist attack.   18 USC 2339 (b) states:  Whoever, within the United States or subject to the jurisdiction of the United States, knowingly  provides material support or resources to a foreign terrorist  organization, or attempts or conspires to do so, shall be fined  under this title or imprisoned not more than 15 years, or both,  and, if the death of any person results, shall be imprisoned for  any term of years or for life.
· As to the issue of collateral estoppel – that principle is also well supported also by the language of 18 USC 2333 (b) which states: b)  “A final judgment or decree rendered in favor of the United States in any criminal proceeding under … this title … shall estop the defendant from denying the essential allegations of the criminal offense in any subsequent civil proceeding under this section.”  It should not be considered much of a reach to invoke such estoppel also with respect to designation cases litigated before the Federal District Courts. 
I fear that this latest Boim decision will have a serious negative impact on other victims of terrorism cases now pending in the courts, and that it will serve as an important dis-incentive for new cases to be brought before the courts. This will make the terrorism financiers the winners.   

Thank you 
Note:  - differentiate several different scenarios: 

1. Terrorist Act 
2. Funding a terrorist act is terrorism 
3. funding a terrorism organization that carries out terrorist attacks 
4. Encouraging terrorism by providing compensation to the families of suicide bombers (Should we consider that to be “after the fact funding of terrorism” 
5. Encouraging the donation of funds for terrorist organizations 
6. Soliciting funds for terrorist organizations. 

7. maintaining accounts for terrorism organizations 
8. maintaining accounts for those that raise or solicit funds for terrorism organizations 
9. Providing financial services to terrorist organizations – transferring funds 

10. providing financial services to those that raise or solicit funds for terrorist organizations 

         
         This latest 7th Circuit decision may not augur well for the pending NATWEST and Credit Lyonnais cases now before the New York Eastern Federal District Court.

          Senior District Court Judge Sifton, in upholding the claims presented in that case, wrote that: 
         “The requirement that the defendant have specifically intended to further terrorist activities finds no basis in the statute’s language which requires only that the defendant “knowingly provide material support or resources to a foreign terrorist organization” but makes no mention of any specific intent…. When Congress enacted section 2339B, section 2339A already prohibited the act of providing material support or resources to further illegal terrorist activities when done by an individual “knowing or intending that they are to be used in preparation for, or in carrying out” enumerated terrorist activities….

          Congress’s choice to omit the word “intending” from 2339B, while using it in 2339A suggests that Congress did not wish for 2339B to include an intent requirement.”

         There are many who question the rationale for allowing victims of terrorism to hold third-party institutions potentially liable for their own contributory actions.  They argue that civil litigation attorney’s should stay clear of the war on terrorism, and leave it to criminal prosecutors and regulators to handle. 

         The fact is that most major terrorism’s financial abettors and supporters, whether for al Qaeda, Hamas, Hizbollah or other terrorist entities, have successfully avoided criminal prosecution. Witness Youssef Nada, Ahmed Nasreddin. Wael Hamza Julaidan, and Yasin Al Qadi, to name only a few internationally designated terrorism financiers.  I hope that Holy Land Foundation and Salah are not now added to that list. 

         The record on closing down entities and institutions feeding terrorism is even more dismal. The failure of the international community to come to terms with a universal definition of terrorism shouldn’t provide an excuse, as it seems to be doing, for institutions here or abroad to do business with known terrorist groups. 

         Yet, it is still business as usual in many countries with at least some of these terrorist groups. 

         The fact that civil liability cases in US courts may now be able to reach out beyond our borders to individuals and entities associated with terrorism may constitute the best constraints we have against their activities and our best chances to hold them accountable. 

The Antiterrorism Act provides, in pertinent part: Section 2333:
         Any national of the United States injured in his or her person, property, or business by reason of an act of international terrorism, or his or her estate, survivors or heirs, may sue therefor in any appropriate district court of the United States and … recover threefold the damages he or she sustains and the cost of the suit, including attorney’s fees.

2004 version: Section 2333. Civil remedies 

      (b) Estoppel Under United States Law. - A final judgment or

    decree rendered in favor of the United States in any criminal

    proceeding under section 1116, 1201, 1203, or 2332 of this title or

    section 46314, 46502, 46505, or 46506 of title 49 shall estop the

    defendant from denying the essential allegations of the criminal

    offense in any subsequent civil proceeding under this section.

      (c) Estoppel Under Foreign Law. - A final judgment or decree

    rendered in favor of any foreign state in any criminal proceeding

    shall, to the extent that such judgment or decree may be accorded

    full faith and credit under the law of the United States, estop the

    defendant from denying the essential allegations of the criminal

    offense in any subsequent civil proceeding under this section.

      Section 2339A makes it a criminal offense to provide material support or resources –Knowing or intending – that they are to be used in preparation for, or in carrying out, a terrorist act. 

   Material support includes providing funds, financial services, financial services, lodging, training, expert advice or assistance, and other physical assets.

Section 2339B makes it a criminal offense to provide material support or resources to a designated foreign terrorist organizations.  There is no need to provide a causal link between the material support and a planned or actual terrorist attack. 

Whoever, within the United States or subject to the jurisdiction of the United States, knowingly  provides material support or resources to a foreign terrorist  organization, or attempts or conspires to do so, shall be fined  under this title or imprisoned not more than 15 years, or both,      and, if the death of any person results, shall be imprisoned for  any term of years or for life.

        (2) Financial institutions. - Any financial institution that becomes aware that it has possession of, or control over, any funds in which a foreign  terrorist organization, or its agent, has an interest, shall - 

          (A) retain possession of, or maintain control over, such  funds; and

          (B) report to the Secretary the existence of such funds in    accordance with regulations issued by the Secretary.

          (d) Extraterritorial Jurisdiction. - There is extraterritorial Federal jurisdiction over an offense under this section.
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