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Thank you, Chairman, for this opportunity to share my views on the important counter –terrorism legislation now being considered.  This important legislation will significantly enhance current counter-terrorism measures now being implemented and enforced by the Government of Canada.  It is a major step forward in holding the perpetuators of terrorism and those that knowingly provide them material support, including state actors, accountable in Canada and to the victims of terrorism.  This legislation will also serve further to deter those considering providing support to terrorist groups. And, it gives long overdue recognition to the rights of victims of terrorism by affording them, for the first time, real legal recourse to hold those that employ and support terrorism responsible.  
Canada, and this august body, has long been at the forefront of innovative measures to combat international terrorism. You have put in place an extensive array of measures aimed at identifying, inhibiting and punishing those that provide the resources and funding necessary for terrorists to operate.  And you have effectively implemented and enforced these measures.  Yet, despite these steps, substantial funding for terrorism is still being collected and made available to terrorist organizations.  
Some 67,000 persons were killed or injured in terrorist attacks during 2007, an 18% increase over 2006.
   At the same time, the number of new designations and freezing actions against terrorist funds was down sharply, and successful prosecutions of terrorists and their supporters, here and abroad have fallen back to pre 9/11 levels.
  
Most troubling is state sponsored terrorism, and indications that state provided material support to certain terrorist groups may, in fact, be growing.  Such activity, a recent U.S. State Department Terrorism Report concludes, seriously undermines international efforts to curb international terrorism, and must be addressed.
 
Funding for terrorism provides the lifeblood that sustains terrorist groups and supports their indoctrination, recruitment, training, maintenance, and operational activities.  We must all do more to curtail the availability of such funding, and to hold accountable those who knowingly, or in disregard, participate in this process.   
The UN’s Al Qaeda Monitoring Group, on which I served, reported to the Security Council several years ago that terrorist organizations are quite adept at using and abusing charities to obtain the funds they need.  They use charities, and ostensible funding for humanitarian, social and education purposes to collect, transfer and distribute funds for their own organizational and operational purposes.  Terrorist sympathizers, we reported, had successfully infiltrated several key international charities and were using them as important conduits for raising and distributing funds to terrorist organizations.  Yet, we reported, “the close association of such charities with both religious and humanitarian relief purposes …made government regulation and oversight {of such charities} very {difficult and} sensitive.” 

We cited, as one example, the International Islamic Relief Organization, which was being used by some of its prominent leaders to assist Al-Qaida.  We noted, for example, that evidence produced in a Canadian court had linked IIRO funding directly to Al-Jihad, a designated entity tied closely to Al-Qaida, and responsible for the bombing in 1998 of the American Embassies in Dar es Salaam and Nairobi. This was just one of many reports that had surfaced concerning such activities. 

Belatedly, the Saudi government, under pressure from the United States, relieved the IIRO’s then director-general,  Aqeel Abdulaziz Aqil, from his duties.  Aqil was subsequently, designated by the UN Al Qaeda Committee, for participating in, and condoning such terrorism financing.
  Similar action was also taken against Wael Julaidan, a founder of al Qaeda and one its initial major financial facilitators.
   But, no further action was ever taken by the Saudi government against them.  They were neither incarcerated nor had their assets frozen as required by the UN Security Council resolutions. Both remain active behind the scenes assisting so-called “charitable fundraising” activities.
 This is only one of numerous examples of such activities, and the failure of governments to respond adequately to hold their leadership, and/or the organizations themselves accountable
 

But, what is the situation today in Canada?  A FATF team recently assessed Canada’s AML/CTF programs, and found that Canada had made great strides in these areas.  Nevertheless, they concluded, more can and should be done.
 
The FATF assessors looked at one period of three month, April 1 to June 30, 2006 during which Canada’s FINTRAC had conducted some 52 separate terrorism-financing related investigations. A third of these investigations involved charitable organizations. And several involved the use by these organizations of complex transactions and  multiple accounts making the tracing of funds more difficult.  These funds were being transferred to areas of conflict making it even more difficult to ascertain how the funds were actually being used and for what purposes.   The assessors noted also, that, in several cases, the charities and other non profit organizations had allowed funds collected to be handled, and transferred through the private  personal or business accounts of persons associated with the NPOs.  Such procedures, the FATF experts warned, are often used to effectively mask the true purpose, origin and ultimate recipient of the transactions. 
  Those contributing to these organizations, were, in the vast majority of cases, unaware of the suspicions generated and that these organizations might, in fact, be soliciting  funds for designated terrorist organizations, including those that have mounted attacks against Canadian citizens.   It is time to hold such organizations, and their leadership, if culpable, accountable. 

And here’s the rub: Holding those providing material support to overseas terrorist organizations, from here in Canada, from the United States, from Europe, from Saudi Arabia, and elsewhere, has proven to be an extremely difficult, and often unsuccessful, undertaking.  This is the case even when the political will is evident. How much worse, when such political will is absent. 

 
The statistics are, in fact, startling and bleak. 

In the United States, which continues to lead the world in the number of counter-terrorism prosecutions, the overall success rate, including pleas to lesser charges, is only around 29% compared to 92% for other felony cases. I would venture to say that similar, if not more negative statistics, hold true for Canada, the United Kingdom and continental Europe.


Since 9/11 the US Government has commenced more than 108 material support prosecutions. The Government was able to obtained jury convictions in only 9 cases.   They took pleas on lesser charges in another 42.  They had to drop 46 cases for lack of sufficient evidence (much of which was highly classified).   Eight defendants were acquitted and 4 cases were dismissed.   Among the setbacks were such major cases as the The Al Arian Case in Tampa, The Holy Land Foundation case in Dallas, and the Oregon Al Haramain Case. 

This is not meant as a criticism – rather, it is an indication of the shear difficulty prosecutors have in establishing beyond a reasonable doubt, the knowledge and subjective intent of those shielding their terrorism financing activities under the guise of charitable giving. Adding to this extreme difficulty is the fact that much of the evidence that would demonstrate guilt is highly classified intelligence and is unusable in court. 


While these statistics portray the situation in the United States, things may be worse elsewhere. The list of UN designated terrorism financiers that are able to continue in business largely unencumbered by their UN and other designations as supporters of terrorism is shocking, and includes such terrorism financing kingpins as Youssef Nada, Mamoun Darkazanli , Yasin Al Qadi Wael Hamza Julaidan, Sulayman Khalid Darwish, and Adel Abdul Jalil Batterjee to name just a few.
  
And that is why I am here today. I am convinced, and want to help convince you, that the legislation before you, which would, for the first time, provide victims of terrorism recourse to civil liability actions in Canada against such individuals and organizations, is an important step in the right direction.   Such legislation will significantly enhance your ability to hold accountable those culpable in providing material support to terrorists.  At the same time it recognizes the rights of victims of terrorism to seek redress and establishes for them a means to obtain justice and compensation. 

And, establishing legal recourse to hold those responsible for funding terrorism is fully consistent with Canada’s obligations under the International Convention for the Suppression of the Financing of Terrorism.  Article 5 of that Convention directs: 

“1. Each State Party, in accordance with its domestic legal principles, shall take the necessary measures to enable a legal entity located in its territory or organized under its laws to be held liable when a person responsible for the management or control of that legal entity has, in that capacity, committed an offence set forth in article 2 (ie providing or collecting funds for use by terrorist organizations).”

Our justice systems have long considered accountability a basic pillar of justice and as a dissuasive deterrent against criminal or neglectful or unacceptable conduct.  But, our systems of justice have, for laudable reasons, established a very high evidentiary standard for holding individuals or entities criminally accountable – a standard that calls for evidence “beyond a reasonable doubt.”
 As noted above, the evidence gathered in material support for terrorism cases often does not lend itself to effective courtroom use.  Intelligence information is often highly classified, gathered through sensitive sources and methods, vulnerable to exclusion under hearsay and related rules of evidence, or otherwise unsuitable for use by the government in a court of law.  This represents a major drawback for prosecutors charged with connecting the dots along the complex route such transactions follow, and at the same time demonstrating the subjective knowledge or intent of those initiating the transaction.  And linking fungible funding to specific of acts of terrorist violence can be an overwhelming task. 

Experience has shown that civil tort or tort-like litigation, even when the criminal justice system has failed, can still provide effective accountability and redress in criminal activity related cases. And the judgments obtained in such cases can also be so overwhelming as to bankrupt or otherwise put out of business those held accountable, or to convince those engaged to cease such nefarious conduct.  Even those who fear not criminal prosecution, for the reasons noted above, still may well be deterred in the face of possible substantial civil, and very public, litigation against them. 

Consider also that government prosecutors, in many cases, have only very limited resources at their disposal to investigate and bring criminal cases to closure. While high profile cases are sometimes able to sequester the considerable resources needed for such investigation and trial, they do so usually at the expense of other pressing criminal cases.  And turning classified intelligence into usable court evidence, when possible, is difficult, time consuming, expensive, and often detracts from other government terrorism related intelligence efforts. 

These factors make civil litigation an important complementary measure to the state action, including criminal prosecution. 
I am not suggesting that civil litigation is a substitute for criminal action – nothing can or should detract from the state’s primary responsibility to protect its citizenry from terrorist acts and to prosecute and punish those responsible. I am only suggesting that civil litigation is an important complementary action that can supplement these efforts, and can provide an important additional course for assuring that those responsible for terrorist acts are held accountable.  Such civil responsibility is also particularly important in cases where the actual defendants remain outside of Canada’s jurisdictional control but may still possess substantial assets in Canada.  Civil litigation can also be an important avenue in cases where criminal actions are not practicable, such as when the culprit is actually a foreign government or state actor.   

The burden of proof in civil cases, as in criminal proceedings, remains with the plaintiff, but that burden of proof is no longer “beyond a reasonable doubt,” but rather a more achievable “preponderance of the evidence.” Also, the rules of discovery in civil cases are considerably broader and more liberal, and the hearsay rules more relaxed. 
The costs of investigation, in civil litigation, are also borne by the plaintiffs themselves.   This factor alone provides some assurances against frivolous litigation. And, in meritorious cases, plaintiffs are often able to draw on various public support networks to help defray these costs. The fact is that, in the United States, where such litigation is now permissible, the funds made available through such public support systems for investigation and related costs of litigation often exceed what government prosecutors have available to spend in counter-part criminal cases. 

I should add also that the pool of experts available to private litigants in such cases seems to be larger, and even better equipped, than those available to government prosecutors.  
Defendant supporters of terrorism are well aware of these facts and strongly oppose any legislation directed at opening the door to civil litigation against them. 

Let me turn, now, if I can, to the American experience in this regard.
There have been some 200 lawsuits brought under the various US anti-terrorism statutes, involving acts and actors in Latin America, Europe, Africa, and the Middle East.   The most important of these statutes is the Anti Terrorism Act of 1996, as amended.
 
The US Anti Terrorism Act,
 which is primarily a criminal law statute, now extends civil liability for acts of international terrorism to the full reaches of traditional tort law. Section 2333 of the Anti-terrorism Act provides: 

“Any national of the United States injured in his or her person, property, or business by reason of an act of international terrorism, or his or her estate, survivors, or heirs, may sue therefor in any appropriate district court of the United States and shall recover threefold the damages he or she sustains and the cost of the suit, including attorney’s fees.” 

The cases brought under these statutes, I believe, have established both the workability and the utility of permitting such civil litigation against terrorists and those providing them material support. And they have produced a body of jurisprudence that has served to delineate and address many complex issues involved.  That body of law is still evolving, but its basic outlines were made clear in the landmark Boim Case
 which is now again before the full Panel of Justices of the Seventh Circuit Court of Appeals. 
The Boim case arose out of the 1996 murder of David Boim, a 17-year-old American citizen, who was killed while walking in the woods in Israel by several Hamas operatives. Those carrying out the attack were subsequently apprehended by Israeli authorities.  David’s parents brought suit, in the Federal District Court in Chicago under the anti-terrorism act and associated statutes. He sued those directly involved in the murder; as well as several non profit organizations established in the US and abroad, including the Holy Land Foundation (HLF); the American Muslim Society; the Quranic Literacy Institute (QLI); the United Association for Studies and Research (UASR);  and the leaders of these organizations, including alleged Hamas fundraisers Mohammad Salah,  Mousa Abu Marzouk, and others.  The District Court initial decision in this case, for the first time, held U.S.and overseas individuals and entities, including charities responsible for raising funds for Hamas, civilly liable to the Boim family. 
Finding liability against the persons or entities directly involved in carrying out a terrorist attack should invoke little controversy.  The problem here is that such individuals rarely have assets that might be available to compensate or redress their acts of terrorism.  Rather, it is those that assist, aid and abet terrorism by funding terrorism, that are most vulnerable to such legal action.  In this regard the Boim case laid down many of the critical guidelines concerning such litigation. 

The Court made it clear that providing “material support” to terrorists and terrorist organizations, as defined in the criminal sections, constituted acts of “aiding and abetting” terrorist acts, and was sufficient to establish liability, if the defendant’s (1) knew about the terrorist organizations illegal activities, (2) desired to help those activities succeed, and (3) engaged in some act of helping.  The court also concluded that civil liability could be established by a showing that defendants knowingly and willfully provided money or other defined material support, in any amount, to a known terrorist organizations.  In reaching this decision the court noted that “[t]errorist organizations use funds for illegal activities regardless of  the intent of the donor” and that  ““[t]he only way to imperil the flow of money and discourage the financing of terrorist acts is to impose liability on those who knowingly and intentionally supply the funds to the persons who commit the violent acts.”  

This case is now on appeal with respect to somewhat different issues related to the evidentiary burdens involved. 

I recently had the opportunity to participate in a debate on Capitol Hill regarding this case with Jeffrey Breinholt, who now heads the US Department of Justice Office responsible for overseeing the prosecution of terrorism cases.  I’d like to repeat here what he said at that time: 

“For a time after 9/11, I looked askance at the efforts by the American plaintiffs bar in bringing their own cases against people we were investigating, because I thought that they would get in the way of our prosecution and what we were doing in enforcing the material support statutes…. I am now convinced that I was wrong.  I now believe these cases reflect American law at its best, and that we should do everything we can to encourage them.”

“ ….The conclusion emerges that when these lawyers work on behalf of victims of atrocities, the findings go into the case books.  Remember, American judges have to find factual support for the allegations, even if the foreign defendants never show up, which means there will always be facts developed and publicized.  This means that the U.S. right now is simultaneously taking it upon itself – through its private lawyers - to run not one but several Truth Commissions involving a number of different historical periods and geographic regions.  These Truth Commissions, in should be noted, - unlike the 9/11 Commission - cost the American taxpayer: absolutely nothing.  They are free, because they are private in nature, and the costs are borne by the bad guys.  To me, that is a great bargain, which we should embrace and promote. So I say that we should embrace rather than eschew these righteous causes….”

“ I can even envision a criminal-civil pincer movement, where we carve up the case, and a protocol to share government-developed information with private lawyers who demonstrate a particular capacity.  We might be able to strike a major blow at people overseas who deserve it – to prosecute them criminally and, win or lose, bankrupt them through civil litigation where the standards of proof are not so exacting” 

I completely agree with Mr Breinholt on these points.

Today, terrorist organizations operating in the Middle East, and in areas of conflict around the world, still remain largely dependent on state sponsored or facilitated funding and material support. And, apart from Al Qaeda, little international action has been taken to curtail such funding for these organizations.  The international community’s efforts to deal with these issues has been seriously hamstrung by the continued failure of the United Nations, and other international political organizations, to agree on a workable definition of terrorism, and/or to designate specific terrorist groups, beyond those associated directly with al Qaeda and the Taliban, as terrorist organizations.  So, individual like minded countries, in Europe, North America and Asia have had to take their own independent action to deal with these issues.  And that is where the issue of treating with claims of sovereign immunity comes into play. 
 
Claims of sovereign immunity have long been used and abused by certain governments and their operatives, to fend off any international accountability, when it comes to their support for terrorist organizations.  The issue of just how expansive sovereign immunity should actually be applied, and whether it should continue to protect such activity on the part of state actors is already a subject of broad international public debate.
  And the classic notion that sovereign immunity protects any and all state acts or state actors is clearly on the wane.  … Manuel Noriega, Augusto Pinochet, Radovan Karadzic and Slobodan Milosevic are but a few names of former head of state criminals held accountable despite their claims of sovereign immunity entitlement.  

It is already clear in Canada, and many other countries, that civil liability can attach to state agencies or actors when they engage in commercial or tortuous activities, including breach of contract, personal injury, death and damage to property-- certainly when such actions occur within the country of litigation.  The question presented here is whether sovereign immunity should continue to bar civil accountability with regard to state acts or state actors involved in illegal terrorist activities which kill Canadians abroad. This legislation, if passed, would do away with such a bar.
The act before you proposes to amend the Canadian Sovereign immunities act in order:  "to permit claims in Canada against foreign states that knowingly or recklessly provide material support to any individual or group listed as a terrorist entity by the government of Canada.”  

The principle of sovereign immunity, as we are concerned with it here, is founded in principles of comity that were developed in past times when sovereigns wished to assure that other sovereigns did not sit judgment on their actions.  But, the jurisprudence surrounding the principle of sovereign immunity, as with other areas of international law, is constantly evolving and adapting to present day international community realities. 
 International conventions against torture and other human rights violations, trafficking in drugs and arms, international corruption and money laundering, have already supported viable challenges to such so-called sovereign acts.  And why should international terrorism be treated differently? 
There is an increasing body of international law and convention, including the International Convention for the Suppression of the Financing of Terrorism,
 signed and/or ratified by some 168 Countries, which has declared that the provision of material support to terrorists is a violation of normative international law, as well as a violation of treaty obligations and obligations stemming from chapter 7 of the UN Charter.  Likewise, UN General Assembly resolution 51/210 of 17th December 1996
  charges all countries “to take steps to prevent and counteract, through appropriate domestic measures, the financing of terrorists and terrorist organizations, whether such financing is direct or indirect through organizations which also have or claim to have charitable, social or cultural goals or which are also engaged in unlawful activities…” 

Countries which not only fail to enforce such measures, but also engage, themselves,  in such prohibited activities,  should certainly not be permitted to protect such conduct  through claims of sovereign immunity. 

I believe that the effect of the legislation proposed here will help serve to clarify the legitimate boundaries of sovereign immunity.  It represents a bold step that will help assure that universal principles of justice and accountability are adequately reflected in today’s lexicon of international law. 

The legislation does not, as some of its critics claim, do away with legitimate sovereign immunity protections. In order for defendant states claims of sovereign immunity to be overcome, the burden will be on the plaintiff to first demonstrate that the defendant state party or actor does not afford an appropriate forum for consideration and resolution of plaintiffs claims. 

Suit in a Canadian court, under this legislation,  is a last resort once it has been shown that the matter cannot otherwise be resolved through international arbitration or direct consideration.  There is recognition also that countries where democracy and the rule of law prevail should continue to benefit from traditional sovereign immunity with regard to official government functions. In such cases one might fairly presume that the courts in these countries are open to consider any appropriate terrorism victim’s complaints, alleviating the need for such action in Canada.  But, this is certainly not the case for most non democratic countries, and terrorism supporting countries, where the victims of terrorism simply have no recourse.   
Some have suggested that the legislation before you should be amended to limit the proposed exemption from sovereign immunity for terrorism-related cases, to those involving countries specifically designated by the Canadian Government as terrorism supporting countries.  Those promoting such limitations cite, as an example the approach initially adopted by the United States when it amended the Foreign Sovereign Immunities Act (FSIA) in 1996.
  . I understand that the Canadian system of designation is quite different from that in the United States.  Nevertheless, based upon the US experience, and the drawbacks encountered, I think such a limitation here would be a mistake. 

The United States, back in 1996 when it amended the Foreign Sovereign Immunities Act (FISA), chose to carve out a terrorism exception based, in part, on the President’s ability to designate under executive order, terrorism supporting countries as well as specific terrorist entities.  But, that legislation failed to adequately evaluate the difficulties, and international economic and political constraints, that are, indeed, associated with officially designating additional countries that support terrorism. The result is a truncated list of terrorism supporting countries which now includes only Iran, North Korea, Syria, Sudan and Cuba.
 But the list of countries providing material support to various terrorist organizations is considerably broader. Consider, for example, Yemen’s or Saudi Arabia’s open support for, and funding of, Hamas, including the provision of financial stipends for the families of suicide bombers; or Pakistan’s aid to terrorist groups fighting India in Kashmir, or Hugo Chavez’s support for the FARC.  While international diplomatic and political realities make any designations highly unrealistic, that is no reason to give these countries’ and their support for terrorist groups a free ride, or to bar the victims of such terrorism from holding them accountable.  And United States courts have been struggling with this dilemma ever since.
The Federal Seventh Circuit Court is now actively considering an appeal from an earlier District Court decision granting Saudi Arabia Sovereign Immunity under FISA in a major lawsuit, for its possible involvement in facilitating those responsible for the 9/11 terrorist attack.  The challenge to sovereign immunity in that case hinges on whether traditional tort law principles concerning Saudi Arabia’s  alleged control and support for the funding activities of certain Saudi charities implicated in funding the 9/11 attackers, also constitutes an exception under FISA. 

I believe that equity and justice require, and international law allows, US and Canadian courts to entertain appropriate lawsuits seeking to hold state sponsors of terrorism accountable to the victims of terrorism for the damage their wrought. 

The legislation before you is also uniquely important in another respect.  Its passage would constitute a major step towards recognizing the rights and interests of the victims of terrorism and their families, which have so often been overlooked by such legislation in the past.  The Council of Europe ‘Guidelines on the Protection of Victims of Terrorist Acts’ (2005)
 points out that it is the duty of all countries to recognize the rights of victims of terrorist acts and their close families, and that includes providing them material support. “Victims of Terrorism,” the Council of Europe Declaration states,   “must have effective access to law and justice.”  This legislation will help fulfil  this obligation. 
 As UN Secretary General Kofi Annan stated at the 2005 Madrid Summit on Terrorism,
 “We must pay more attention to the victims of terrorism, and make sure that their voices can be heard…. They know that no one who is not so directly affected can truly share their grief.  At least let us not exploit it.  We must respect them.  We must listen to them.  We must do what we can to help them.  We must resolve to do everything in our power to spare others from meeting their fate. Above all, we must not forget them.”
Thank you. 
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