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· Thank you, Chairman, for this opportunity to present my views on the important counter –terrorism legislation now under your consideration.

· I will be brief, and ask you to accept for the record a fuller written statement I prepared for this occasion.
·  I hope you have already received copies.  
· For the last seven years, since leaving the US Department of State, I have worked, written and worried about terrorism and the financing of terrorism. 
· This includes serving for two years, under appointment by UN Secretary General Kofi Annan, as one of five international monitors charged with overseeing and reporting on what countries were actually doing to implement the UN measures against al Qaeda, the Taliban and related terrorists.

· My principal role was to report on the measures being taken to freeze their assets and to stop them from acquiring the funds and other economic resources they needed to operate. 
· This assignment was an eye opener, and left me convinced that we are falling short of the task.   I have written and spoken about that since. 
· Despite our efforts to date, we have not been successful in halting the flow of funds to terrorist organizations, and we have not been successful in holding those that knowingly provide material support and funding for terrorism accountable.  

· It is true that rules are in place almost everywhere to block transactions and to freeze al Qaeda and Taliban  assets. 
· And numerous individuals and entities, including so-called charities and non profits, have actually been identified and designated by the UN Committee I served for supporting terrorism. 
·  Yet, few steps have actually been taken to put these entities out of business or to hold them, or their directors, managers and leaders,  accountable.
·  Regrettably, many continue today to run their businesses, lead their charities and carry out their financial transactions.   
· I refer to Al Haramain, the Global Relief Foundation, Rabita Trust, and Lashkar-e-Taiba, and to people like Youssef Nada, Yasin Al Qadi, Wael Hamza Juladian, and Aqeel Abdulaziz Aqil. 
· There are many other names that could be cited here as well. 
·   Take, for example, the International Islamic Relief Organization, which was used by some of its prominent members to channel funds to Al-Qaeda.
·   We noted in our Monitoring Group Report to the Security Council several years ago that the IIRO was directly implicated in funding Al-Jihad, a designated entity tied closely to Al-Qaeda. That group was responsible for bombing our Embassies in Dar es Salaam and Nairobi. 
· Let me tell you also that the situation is even worse when it comes to the financing of other, non al Qaeda-related  terrorist groups such as Hamas, Hizbollah, the Tamil Tigers (LTTE), Babbar Khalsa,   ETA or the FARC.  Even today, there is still is no UN designation list that refers to these terrorist groups – in fact, there are still several UN member countries that even refuse to acknowledge that these groups employ terrorist tactics.  
· Most troubling, also, is the fact that several countries continue to support, supply and fund these terrorist groups, often under the guise of social welfare, religious education, or national liberation.  
·  The US State Department has specifically designated a small handful – 5 countries-- as state sponsors of terrorism, with Iran at the top of the list.
·  But, the list of states that condone or channel funds to favored overseas groups engaged in terrorism is much larger.
· Consider, for example, Yemen’s or Saudi Arabia’s open support for, and funding of, Hamas, including the provision of financial stipends to the families of suicide bombers; or Pakistan’s aid to terrorist groups fighting India in Kashmir, or Hugo Chavez’s support for the FARC.
· Canada and the United States are among a handful of countries that are actively seeking to crack down on these activities, and to hold those involved in providing material support to terrorists, accountable. But, even here, our record is spotty, and new initiative and measures are clearly indicated.  
· Let me cite a few statistics from the US experience: 
· Since 9/11 the US Government has opened more than 108 material support prosecutions. 
· We obtained jury convictions in only 9 cases.   We took pleas on lesser charges in another 42.
· We had to drop 46 cases for lack of sufficient evidence (much of which was highly classified).  
· Eight defendants were acquitted and 4 cases were dismissed. 
· Among the setbacks were such major cases as the The Al Arian Case in Tampa, The Holy Land Foundation case in Dallas, and the Oregon Al Haramain Case, all of which involved funding for Hamas.  
· I would venture to say that similar, if not more disturbing statistics, hold true for Canada, the United Kingdom and continental Europe.
· The message to the terrorist and their funders is clear – the road is open and the risks are few. 
· I don’t cite these statistics as criticism -- rather, as an indication of the shear difficulty   prosecutors have in establishing beyond a reasonable doubt, the knowledge and subjective intent of those shielding their terrorism financing activities under the guise of charitable giving.
· Adding to this extreme difficulty is the fact that much of the evidence demonstrating guilt is highly classified and unusable in court. 
· This represents a major drawback for prosecutors who have to connect the dots showing the complex route such transactions follow, and at the same time to demonstrate the subjective knowledge and intent of those initiating or facilitating these transaction.  
· Linking fungible funding to specific of acts of terrorist violence is an overwhelmingly difficult  task. 
· Experience has shown that civil tort or tort-like litigation, even when the criminal justice system has failed, can still provide effective accountability and redress. 
· The burden of proof in such cases is no longer “beyond a reasonable doubt,” but rather a more achievable “preponderance of the evidence.”
· Also, the rules of discovery in civil cases are considerably broader and more liberal, and the hearsay rules more relaxed.  
· And the judgments obtained in such cases can  be so substantial as to bankrupt and put out of business those held accountable.
· This factor alone might well convince many of those engaged in such activities to cease such nefarious conduct.   
· As one of my colleagues from the US Department of Justice recently pointed out to me -- civil litigation in such cases serves other important functions.

· These cases underscore the fact that terrorism is a violation of human rights.
·  These civil proceedings have a way of ending up in the casebooks, along with their findings and a record for all to see. 
· The attorney’s working these cases devote great hours and resources to ferreting out facts, and usable evidence, while the judges in these cases propound clearly the basis for their rulings establishing a factual record. And such a record can even be established when the foreign defendants don’t even show up.
· These open proceedings, in effect, serve as Truth Commissions. 
· I am not suggesting that civil litigation is a substitute for criminal action – nothing can or should detract from the state’s primary responsibility to protect its citizenry from terrorist acts and to prosecute and punish those responsible.
·  I am only suggesting that civil litigation is an important complementary action that can supplement these efforts, and can provide an important additional course for assuring that those responsible for terrorism are held accountable.
· Civil litigation can also be an important avenue in cases where criminal actions are not practicable, such as when the culprit is actually overseas or a foreign government or state actor.  
· As to sovereign immunity, I believe the genocide cases and the legal actions taken against Slobodan Milosevic, Radovan Karadzic, Augusto Pinochet and Manual Noriega, put to rest claims that state actors cannot be held accountable.
· Their crimes of Genocide, Torture, and Drug and Sex Trafficking reached that special level of illegality under international law, that deprived them of the defense of sovereign immunity – 

· Why should Terrorism be treated any differently? 
· The legislation you are considering today will, I believe, be a major step in the direction of holding those that fund terrorism accountable, including state sponsors of terrorism.
· And that is as it should be. 

· This legislation is laudable, also, for it recognizes, as it should, the legitimate rights of the victims of terrorism to seek redress, compensation, and justice. 
· Pass this legislation and you will be adding considerably to our arsenal for combating international terrorism.
· Thank You, Chairman. 
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